IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
PARAM TECHNOLOG ES, | NC. : CIVIL ACTI ON
Pl aintiff : No. 04-1348
V.

| NTELLI GENT HOVE SCLUTI ONS, | NC.
SUSAN EVANS, and STEVEN MARKS,

Def endant s.

DECI SI ON
JOYNER, J. August 25, 2005
This breach of contract action was tried before the
under si gned on August 9, 2005. The parties have submtted their
exhibits and the matter is now ripe for disposition.

Accordingly, the Court now nmakes the follow ng:

FI NDI NGS OF FACT

1. Plaintiff, Param Technol ogies, Inc., (“Paranf) is a
Del awar e corporation whose prinmary place of business is 8600 West
Chester Pike, Suite 308, Upper Darby, Pennsylvania. Paramis an
i ntegrated technol ogy services provider that devel ops software
and systemintegration solutions, particularly in the field of
home technol ogy. The President of Paramis Arjun “Jay” Ram

2. Defendant Intelligent Home Solutions, Inc. (“IHS") is an
i nactive Florida corporation whose primry place of business is

9225 SE Cove Point St., Tequestra, Florida.



3. Defendant Susan Evans is a resident of Connecticut with
an address at 7 Bobwhite Drive, Westport, Connecticut. At al
times relevant to this cause of action, Ms. Evans was the Chief
Executive Oficer of |IHS.

4. Defendant Steven Marks is resident of the state of
Florida with an address at 9225 SE Cove Point St., Tequestra,
Florida. At all times relevant to this cause of action, M.

Mar ks was the President of |HS.

5. In or around July of 2003, Defendants contacted Paramto
request its services in devel oping a software nonitoring and
security systemfor elder care coomunities, and integrating this
systemw th Veo canera hardware. (Conplaint, f 6; Def. Exh. A).

6. M. Ram agreed to performservices for IHS based in part
on Ms. Evans’ and M. Marks’ assurances that the finished product
woul d be marketed to nunmerous el der care communities, and M.
Rami s own expectations as to the potential for significant
profits and royalties.

6. In a July 10, 2003 letter to Ms. Evans of IHS, M. Ram
on behalf of Param item zed the costs of the project they had
di scussed in their initial conversation. Paramfirst agreed to
devel op a Veo driver for “a cost not to exceed $1,400 without
prior witten authorization.” Param also agreed to develop a
customuser interface, and requested approval for 40 hours of

work on the interface at $40 per hour, concluding, “Any tinme



spent over 24 hours [on the interface] will be prorated, not to
exceed $1,600.” (Def. Exh. A). Paraminitially estimted that
t hese tasks woul d take two weeks to conpl ete.

7. On July 23, 2003, M. Ram on behalf of Param sent a
letter to Ms. Evans of IHS “to detail the work itenms on your
project and to estimate the expenses now that we have a nore
detail ed understanding of your needs.” 1In addition to devel oping
a Veo driver and customuser interface, additional areas of work
included linking the user interface to a Prem se server, and
devel opi ng a database for the user interface system M. Ram
wote, “During one of our conversations |ast week, you had asked
me to bill you for additional work. | have witten this letter
docunenting the scope of the work, the changes up to this point,
and the estimated costs to avoid any m sunderstanding in the
future.” The original estimate of $1,400 for the Veo camera
driver remained the sane. Wth respect to the user interface,
M. Ramestimated that $1,680 had been spent to date, and noted
that future interface design expenses would be billed at $35 per
hour “due to the uncertainty in the anmount of work needed to get
the interface just right.” The estimated cost of initial
dat abase devel opnent was $960, and the estimted cost of |inking
the interface with the server was $1,600. M. Ram al so esti mated
his own consulting costs of $13,950, which he agreed not to bil

IHS for in light of the “potential |long-termrelationship”



bet ween the conpanies. (Pl. Exh. 1; Def. Exh. B)

8. Between July of 2003 and Cctober of 2003, the scope of
the project expanded significantly. Discussions between Param
and | HS were ongoing, and Ms. Evans and M. Marks, on behal f of
| HS, substantially nodified the specifications of the product
Param had initially agreed to develop. (Def. Exh. C D).

9. Between July of 2003 and Cctober of 2003, Param had four
programmers working full-tinme on the IHS project and
i ncorporating the changes requested by IHS. The programers,
sone of who were based in India, were managed by Param enpl oyee
Ganu Hegde. M. Ram spent a significant anmount of hands-on
managenent tinme communicating wwth IHS s representatives, M.
Evans and M. Marks, regardi ng the ongoi ng changes to IHS needs
wWith respect to the product Param was devel opi ng.

10. By letter dated Cctober 3, 2003, M. Ram on behal f of
Param noted that the “product that we have devel oped has changed
substantially conpared to the initial tenplate docunent that you
sent us,” and further noted that Param had received no financial
conpensation fromIHS for the three nonths of work already
conpleted. M. Ram proposed that Param be conpensated on the
basi s of the nunber of copies of the software ultimtely
installed. (Def. Exh. C).

11. I HS had informed Param that numerous buil ders of el der

care communities had expressed interest in the product, and



assured Param that thousands of copies would ultinmately be
installed. 1In light of these assurances, M. Ram of Param
expressed his willingness to accept a | ower up-front paynent than
was ot herwi se his custom and recoup his remai ning costs and
additional profits by way of royalties on future sales.

12. Negoti ati ons between Param and | HS concerni ng Parani s
conpensati on continued throughout QOctober and into Novenber of
2003. (Def. Exh. D, D(1), E, E(1), F, G Pl. Exh. 2, 3, 4).

13. On Cctober 13, 2003, IHS offered to conpensate Param
$15,000 for the first 400 installed copies, and $10 per copy
beyond the initial 400. |HS agreed to pre-pay $5, 000 upon
delivery of installable source code and docunentation, and pay
t he $10, 000 bal ance thirty days after installation. (Def. Exh.
E.)

14. On Cctober 27, 2003, |IHS offered “guaranteed”
conpensation of $17,500 for the first 450 installed copies, as
wel |l as $10 per copy beyond the initial 450. |HS agreed to pre-
pay $5, 000 upon delivery of installable source code and
docunentation, with the balance of $12,500 to be paid within 6
nmont hs of the prepaynent or 30 days after installations are under
contract. (Pl. Exh. 2; Def. Exh. G. By letter dated Novenber
10, 2003, I HS again offered $17,500 “guaranteed,” with no
additional royalties for installation beyond the initial 450

copies. (Def. Exh. H).



15. Wiile M. Ram on behalf of Param agreed by e-nai
dat ed Cctober 15, 2003 to accept a $5,000 prepaynent on delivery
of installable source code, no final agreenent was ever reached
with respect to the timng or anount of the remaining
conpensation. (Def. Exh. F). Furthernore, no agreenent was
reached as to the definition of “installable source code” or the
extent of Paramis involvenent after delivery thereof. M. Ram
bel i eved that Param woul d be entitled to the $5, 000 prepaynent
upon delivery of basically functional and install able software,
and woul d have no responsibility for ongoing support after that
time. (Def. Exh. G§. M. Ramnoted that Ms. Evans’ “lack of
under st andi ng of software and technol ogy” had caused
m sunder st andi ngs about delivery expectations in the past, and
expressed concern that Param woul d “be dragged into nmaking
additional nodifications just to get the $5000.” (Def. Exh. Q.

15. The source code provided to M. Marks during the week of
Cct ober 13, 2005 required changes to the configuration of M.
Mar ks’ conputer before it could be installed. Param enpl oyees
assisted M. Marks in resolving these configuration issues, and
on Cctober 27, 2003, M. Marks wote in an e-mail to M. Ramthat
M . Hegde had been “terrific in assisting ne wth inplenentation
and debugging.” M. Marks noted, “Param ... has delivered a
product that functions as designed.” (Pl. Exh. 3).

16. As of the week of COctober 27, 2003, Param had recei ved



no conpensation for its work. In e-mail correspondence with M.
Marks, M. Raminquired as to when paynent woul d be forthcom ng,
given the resolution of major installation issues. M. Mrks
responded, on Cctober 27, 2003, “I would have expected Susan to
pay the deposit after | ast weeks acconplishnents which showed the
product functionality was working with m nor adjustnents needed.”
(Pl. Exh. 3). The follow ng day, M. Marks wote, “It is beyond
me why she is so adamant about paying the small down paynent on a
product that has received a lot of interest. | will try to nmake
her understand the principle of giving you the paynent.” (Pl

Exh. 4).

17. As of Novenber 6, 2003, the product Param had provi ded
to IHS was substantially conplete in formand function, requiring
only final beta testing to resolve any incidental issues. (Pl
Exh. 5). On that date, M. Raminfornmed M. Marks that Param was
considering taking | egal action against IHS and Ms. Evans “just
to protect our investnment in the project,” and asked M. Marks
for his plans noving forward. M. Mrks responded, “l have
al ready spoken to a couple of associates and it |ooks good. [I’Il
have a nore detailed plan tonorrow. You will not have to take
| egal action, | will take on the responsibility of paynent for
your services.” (PI. Exh. 5). M. Marks did not consider this
statenent to be an assunption of personal liability.

18. Negoti ati ons between Param and | HS ended shortly after



Novenber 6, 2003.

19. I HS never marketed, installed, or sold the software
product devel oped by Param | HS dissol ved as of Cctober 2004,
and no ot her business was created as its successor.

20. To date, Param has received no conpensation for its
services. The cost to Param of devel oping the | HS product
total ed $75,715.00. (PlI. Exh. 6)

21. Plaintiff Paramfiled the instant action agai nst
Def endants I HS, Ms. Evans, and M. Marks on March 29, 2004.

22. On August 27, 2004, default was entered agai nst
Defendant IHS for failure to appear, plead, or otherw se defend
the action. Default judgment was entered against |IHS on March

31, 2005, with damages to be assessed at a | ater date.

DI SCUSSI ON

Via the instant action, Plaintiff Param seeks quantum neruit
recovery, or, alternatively, conpensation for tinme and naterials
expended during the course of its work for Defendant |HS.
Plaintiff contends that Defendants received a substantial benefit
from Param s services, have nmade no paynent on these services,
and have been unjustly enriched thereby. Plaintiff further
contends that Defendants Ms. Evans and M. Marks personally
guar anteed paynent for Param s services.

. Quantum Meruit Recovery on a Quasi-Contract



In order for an enforceable contract to exi st under
Pennsyl vania | aw, there nust be a "neeting of the mnds,"
typically evidenced by an offer and its acceptance, whereby both

parties nutually assent to the sane thing. Refuse Mgnt. Sys. v.

Consol i dated Recycling & Transfer Sys., 671 A 2d 1140, 1146 (Pa.

Super. C. 1996) (citing Hahnemann Medical College & Hospital of

Phila. v. Hubbard, 406 A 2d 1120 (1979)). Stated otherw se, a

contract is enforceable when the parties mani fest a nutual intent
to be bound, exchange consi deration, and have set forth the terns
of their bargain with sufficient definiteness to be specifically

enforced. Atacs Corp. v. Trans Wrld Communs., 155 F.3d 659, 666

(3 Cir. 1998); Johnston the Florist, Inc. v. Tedco Constr.

Corp., 657 A 2d 511, 516 (Pa. Super. Ct. 1995).
If the parties thensel ves cannot agree upon the material and
necessary details of the bargain, there can be no enforceable

contract. Lonbardo v. Gasparini Excavating Co. 123 A 2d 663, 666

(Pa. 1956). For exanple, no contract is formed where the parties
engage in a series of offers and counter-offers but cone to no
agreenent as to the terns of their respective obligations.

Hahnemann Medi cal Coll ege, 406 A.2d at 1122. Li kewi se, if the

rate of conpensation is not clearly established, a court may find

that no binding contract exists. Kassab v. Ragnar Benson, Inc.

254 F. Supp. 830, 832 (WD. Pa. 1966).

When there has been no neeting of the m nds between the



parties, equitable relief under a theory of quasi-contract in
quantum neruit, a formof rescission, may be available. Quantum
meruit is an inplied contract renedy based on paynent for
services rendered and on prevention of unjust enrichnent.

Al | egheny Gen. Hosp. v. Phillip Mrris, Inc, 116 F. Supp. 2d 610,

622-23 (WD. Pa. 1999); Martin v. Little, Brown and Co., 450 A 2d

984, 988 (Pa. Super Ct. 1981). 1In service contracts, for

exanpl e, recovery under quasi-contract may be avail abl e where the
parties have not fixed the value of the service to be provided,
but it would be unjust to allow the beneficiary to retain a
benefit for which there was an inplied prom se to pay. Allegheny
Gen. Hosp., 116 F. Supp. 2d at 622-23. To recover under a theory
of quasi-contract and/or quantumneruit, the noving party nust
denonstrate that the other party has been unjustly enriched by
wrongfully securing or passively receiving a benefit that would

be unconsci onable to retain. Her shey Foods Corp. v. Ral ph

Chapek, Inc., 828 F.2d 989, 999 (3¢ Gr. 1987); J. F. Wl ker Co.

Inc. v. Excalibur G| Goup, Inc., 792 A 2d 1269, 1273 (Pa.

Super. C. 2002) (citing Mtchell v. More, 729 A 2d 1200, 1203

(Pa. Super. C. 1999))

In application of all of the foregoing to this case, it is
clear that, although both Param and |IHS expressed their intent to
enter into a nutually acceptabl e agreenent, there was never a

“meeting of the mnds” with respect to the value or scope of the

10



services to be provided by Param and, accordingly, no
enf orceabl e contract.

First, and nost obviously, the parties never cane to an
agreenent as to how nuch Param would be paid for its services.
M. Ram M. Mrks, and Ms. Evans’ comruni cati ons between July
and October of 2003 were essentially a series of offers and
counteroffers relating to conpensation, each proposal being
countered by a second proposal incorporating additional terns.

Al t hough Param and | HS never cane to an agreenent as to mutually
acceptabl e terns of conpensation, these ongoi ng negoti ations
(and, in particular, IHS offers of conpensation exceedi ng
$17,500) indicate that IHS was willing pay for Paranmis services
and fully expected to do so. Param had the sane expectati on;
there can be no question that the negotiati ons between the
parties denonstrated an inplied, if not express, prom se on IHS
part to pay sonme conpensation for the benefit of Param s work.

It is equally clear that there was never a neeting of the
m nds between Param and IHS as to the scope of the project to be
conpleted. Paramentered into the collaboration on July 10, 2003
with the expectation that it would be required to conplete two
relatively sinple tasks, devel opnent of a Veo canmera driver and a
customuser interface. However, as evidenced by the parties’
ongoi ng communi cations, |HS expectations far exceeded those

expressed to Paramin their initial conversation. Wile Paranis

11



conduct thereafter indicated a wllingness to perform additional
work and take the project to sonme degree of conpletion, there was
no nutual agreenment as to how nuch additional work would be
required or when the project would be conplete. Param believed
its work would be conplete and it would be entitled to paynent
upon delivery of workable source code that satisfied |HS basic
needs. |HS, instead, considered Param obligated to continue
nodi fyi ng the workabl e source code and i ncorporating additional
changes upon IHS request. This is why, when M. Marks adm tted
on Cctober 27, 2003 that Param s product functioned as designed
and required only “m nor adjustments,” M. Ram believed he was
entitled to conpensati on.

Al t hough there was never an enforceable contract between
Param and | HS, neither party believed that Param woul d be wor ki ng
on a volunteer basis. Param dedicated four full-tinme enployees to
the IHS project for nearly four nonths, and provided IHS with a
functioning product designed to IHS specifications. Regardless
of whether the product incorporated every change that m ght |ater
be proposed by IHS or was conpletely free of bugs, IHS received a
product that, in M. Marks words, showed working functionality
and “function[ed] as designed.” (Pl. Exh. 3). In accepting this
substantial benefit w thout naking any paynent therefor, |IHS was
enriched unjustly and at Paranm s expense. Accordingly, and in

l[ight of IHS default, Paramis entitled to quantum neruit

12



paynment for its services.

Param has submitted an item zed task list setting forth the
time and expenses spent on the IHS product. (Pl. Exh. 6). This
Court finds that Paramis item zed costs are fair and reasonabl e,
and accordingly grants judgnent in favor of Param and agai nst |HS
in the anmount of $75, 715.

1. Assunption of Personal Liability by Ms. Evans or M.

Mar ks

CGenerally, a corporate officer is not personally liable for

a corporation’s debts or contractual obligations, unless the

of ficer expressly prom ses paynent in his individual capacity or

otherwi se voluntarily assunmes liability. See, e.qg., Inre Estate
of Duran, 692 A 2d 176, 179 (Pa. Super. C. 1997); Kiska v.
Rosen, 124 A 2d 468, 469-70 (Pa. Super. Ct. 1956); Weiner v.

Bockel , 194 A 318, 321 (Pa. Super. C. 1937).

Plaintiff has presented no evi dence what soever that
Def endant Ms. Evans assuned personal liability for the expenses
of IHS. Accordingly, judgnent will be granted in favor of

Def endant Ms. Evans and against Plaintiff Param

Wth respect to Defendant M. Marks, Plaintiff contends that
he should be liable for IHS debt to Param because of an e-nmai
in which he wote, “I will take on the responsibility of paynent
for your services.” (Pl. Exh. 5). The enmail was signed, “Steve

Mar ks, Intelligent Home Solutions.” This Court finds that the e-

13



mail in question is insufficient evidence of a voluntary

assunption of personal liability by M. Marks.

In part because of the signature identifying M. Mrks as
an agent of IHS, the e-mail is anbiguous as to whether it
denonstrates M. Marks’ w llingness to assune personal
responsibility for Parami s paynent. Wile use of corporate
| etterhead or identification of the corporate entity is not
determ native of an agent’s personal liability, a court may
consi der such evidence and any ot her circunstantial evidence of

the agent’s intent to be personally bound. See In re Estate of

Duran, 692 A . 2d 176, 179-180 (Pa. Super. C. 1997); Publicker

| ndustries, Inc. v. Roman Ceranmics Corp., 652 F.2d 340, 344 n. 10

(39 Cir. 1981). The circunstances of this case, when viewed in
I ight of conmmon business practices, suggest to this Court that
M. Marks did not intend to be personally liable for paynent to

Par am

M. Marks’ statenment, “I will take on the responsibility of

paynent for your services,” was made in response to Param s
threat of |egal action against IHS and Ms. Evans, and directly
after an assurance by M. Marks that he had consulted with his
busi ness associ ates and that such |egal action would be
unnecessary. Had M. Marks explicitly agreed to pay Param out of

his own pocket, Paramwould still have a viable cause of action

agai nst |HS, the corporation that was receiving the benefit of

14



its services. The only interpretation of M. Marks’ statenent
that woul d render | egal action agai nst Param unnecessary woul d be
an assurance that M. Marks, as an agent of |IHS, would take
responsibility for ensuring that |IHS made whatever paynents were
required. Indeed, it is not uncommon in the business world for
clients to be assured that sone agent of the corporation wll
take the steps necessary to ensure that paynent is made by the
corporate entity. The instant situation is no different. Absent
sonme nore explicit statement by M. Marks indicating voluntary
acceptance of a personal obligation to pay Paramfor its
services, separate fromany obligation as a corporate officer,
this Court cannot find M. Marks liable for IHS corporate debts.
Accordingly, judgnment will be granted in favor of Defendant M.

Mar ks and agai nst Plaintiff Param

CONCLUSI ONS OF LAW

1. This Court has jurisdiction over the parties and subject

matter of this action pursuant to 28 U. S.C. 1332(a)(1).

2. There was no “neeting of the m nds” between Plaintiff and
Def endant IHS with respect to the scope or value of the services

to be provided by Plaintiff to |IHS.

3. There was no valid and enforceabl e contract between
Plaintiff and Defendant IHS for the provision of software

devel opnent services by Plaintiff.

15



4. Defendant IHS was unjustly enriched by receipt of the

benefit of Plaintiff's services, for which it made no paynent.

5. $75,715.00 is a fair and reasonable estimte of the cost
to Plaintiff of devel oping the software product requested by

Def endant | HS.

6. By virtue of the default judgnment entered against it,
Def endant | HS owes Plaintiff $75,715.00, the fair and reasonabl e
estimate of the quantumnmeruit cost to Plaintiff for services

r ender ed.

6. Defendants Ms. Evans and M. Marks were not parties to
t he transaction between Plaintiff and Defendant |IHS, and assuned
no personal responsibility for the debts of their corporation,
Def endant |IHS, and judgnent is properly entered in favor of the

Def endants Ms. Evans and M. MarKks.

An appropriate Order foll ows.

16



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
PARAM TECHNOLOG ES, | NC. : CIVIL ACTI ON
Plaintiff : No. 04-1348
V.

| NTELLI GENT HOVE SCLUTI ONS, | NC.
SUSAN EVANS, and STEVEN MARKS,

Def endant s.

ORDER

AND NOW this 25th day of August, 2005, pursuant to a non-
jury trial held before the undersigned on August 9, 2005, it is
her eby ORDERED and DECREED t hat Judgnent is entered in favor of
Def endant s Susan Evans and Steven Marks and against the Plaintiff

in no anpunt.

FURTHER, it appearing to the Court that default judgment was
ent ered agai nst Defendant Intelligent Hone Sol utions, Inc. on
March 31, 2005, with damages to be assessed at a | ater date (Doc.
No. 45), Defendant Intelligent Hone Sol utions, Inc. is HEREBY

ORDERED to pay judgment in the anobunt of $75, 715. 00.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




